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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

   

Present    :  Sri A.K.Borah, 

       Special Judge, Udalguri, Assam.  

 

Reference    :  Special (N) Case No.3/ 2014.  

Complainant                    :  State 

          Vs 

Accused     :  (1) Krishna Jaiswal, 

                          (2) Rehen Daimari, 

                                             (3) Mithinga Mahilary. 

Charge : U/S 20(B)/29 of the Narcotics Drugs and Psychotropic 

SubstancesAct,1995. 

Dates of hearing  :  10.9.14, 16.9.14, 6.1.15, 2.2.15, 16.2.15, 

2.3.15, 20.3.15, 13.5.15. 

Date of Judgment   :   25.5.2015.  

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused  : Mr. M.C. Narzary, Advocate, 

 

 

J U D G M E N T 

1. In this case accused Krishna Jaiswal, Rehen Daimari and Mithinga 

Mahilary are put for trial for allegation of charge U/S 20(B)/29 of the Narcotics 

Drugs and Psychotropic SubstancesAct,1995.  

2.  The prosecution case, according to FIR, in brief, is that on 5.4.14, the 

informant S.I. Ratneswar Kakati alongwith CRPF party of 210 

Cobra CRPF camp Dlgaon conducted search 

operaton in the general area of Shillongkhuti  at 11 

PM they have apprehended the accused persons at 

Shillongkhuti while coming with four bags  of 

suspected Ganja and recovered 83 Kgs suspected 

Ganja from their possession. The suspected Ganja 

were seized in presence of witnesses on being 
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authorized by Dy. S.P. (H.Q.), Udalguri. Samples of 

the said suspected Ganja were obtained at the plae 

of occurrence and handed over to police station for 

necessary action. Hence this prosecution case.  

3.  The ejahar was filed by one SI Ratneswar Kakati before the O/C Mazbat 

P.S on 6.4.14.  On receipt of the ejahar the O/C, Mazbat P.S. registered the 

case vide Mazbat P.S. case No. 13/14 U/S 20(C)/29 of the NDPS Act. After 

completion of usual investigation, the O/C, Mazbat P.S. sent up the case for 

trial against the accused person by filing charge-sheet U/S 20(c)/29 of the 

NDPS Act. 

4. On being produce accused before the court after hearing both parties 

charges framed U/S 20(B)/29 of the NDPS Act. Particulars of the charges are 

read over and explained to the accused  persons, to which they pleaded not 

guilty and claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as twelve 

numbers of witnesses.   

Accused persons are examined U/S 313 Cr.P.C. All the allegations made 

against the accused and evidence appears against the accused persons put 

before them for their explanation where they denied the evidence and 

allegation and declined to give defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.   

 

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

(i)  Whether the accused on or about 5.4.14 at about 11 PM at 

Shillongkhuti under Mazbat P.S. had in possession of 

80 Kgs of Ganja? 

(ii) Whether on the same day, place and time 

accused persons abets or is a party to a criminal 

conspiracy to commit an offence punishable under 

NDPS Act.? 
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 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW.1, Gopal Singh stated that other than accused Jaiswal he does not 

know any other accused. The incident took place in the month of April,2014.  

He was taken  by police to the Mazbat P.S. and asked him to put signature. 

Ext.1 is the seizure list. Ext.1(1) is his signature.  

 In his cross-examination he admitted that his house is situated at 

Silakuti village. Jaiswal was a domestic helper of their home. Accused Jaiswal 

was arrested by police from their home. He cannot say whether police and 

CRPF were seized anything from their village.  

10. PW.2, Sudhar Gore stated that he knows neither complainant nor 

accused. The incident took place in the month of April,2014.  In the night he 

was taken  by police to the Mazbat P.S. and asked him to put his thumb 

impression in  a paper. Accordingly he put his signature. At the time of 

obtaining signature nothing was shown to him. 

 In his cross-examination he admitted that his house is situated at 

distance of 1 KM. He further admitted that while he went to toilet police has 

picked up him.  

 

11. PW.3, Debilal Tamang stated nothing against the accused.  

 

12.  PW.4, Kuldip Singh Dahia stated before court that on 6.4.14,  he was 

posted as Asstt. Commandant, CRPF, 210 Cobra, Head Quarter at Dalgaon, 

Darrang District. On 5th April,14 he has been informed by Gin Khan Mon that 

party has to be prepared for such an operation. It has been stated that few 

people coming with some contraband articles. So, operation required to be 

held. Accordingly at about 8.30 pm he alongwith twenty five of their Battalion 

launched the operation at Shillingkhuti. The operation was launched at the out 

court of village Shillongkhuti. They got down from the vehicle and operate the 

place. They  have caught the vehicle. He  cannot say exactly about the vehicle. 

Probably  this is like a Bolaro or SUMO.  The search party consisted of  many 

and Inspector Dhiraj Nath and other state police and three of their CRPF 
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constable were  there.  They reached the house and the vehicle. Few people 

came out  from the vehicle and  one was coming from the house. There was 

another person who tried to escape. They caught four bags of contraband 

items from the vehicle and recovered from the house. The vehicle and house 

was adjacent  the place. One person was with the contraband item. He was at 

vehicle. One was apprehended from the vehicle and other two tried to escape  

but they have  been apprehended by  guard party  which from a 20 meters 

from vehicle. Among the three persons one was some Jaiswal, other was 

Rahen. He  recognised two persons among the three persons present in the 

dock. After apprehension the accused persons and the contraband, they have 

taken the accused to police station. Accordingly, the I.O. SI Ratneswar Kakati 

has seized the seized article i.e. four bags  of suspected cannabis 

approximately weight 100 kg which they have recovered from the possession 

of accused persons. Ext.1 is the said seizure list. Ext.1(3) is his signature as 

witness. 

 In his cross-examination he admitted that  they have not seized  the 

vehicle from where the contraband was recovered. They have handed over the 

aforesaid  accused alongwith the aforesaid seized contraband at the station 

Shillngkhuti. Then state police took accused and seized contraband to Rowta 

P.S. Then the said persons alongwith the seized contraband was handed over 

to Mazbat P.S. Accordingly the jurisdiction of the said place is within the 

Mazbat P.S. that has been informed to them. Actually Mazbat police did not 

seize the contraband from the place of occurrence. They have taken it from the 

Rowta P.S. because the particular place is false in the boarder of two police 

station. Seizure list was prepared by the police personnel  of Mazbat P.S. at 

Rowta P.S. At the spot where the contraband  was seized there was a police 

personal in the rank of S.I. but there was no DGP or any Gazatted officer. 

Though they are gazatted officer, but they have not disclosed it to the 

accused. The contraband was measured at Mazbat P.S. He was present there. 

The house which is situated at the adjacent place where the vehicle was 

parked there was only one person who had fled away from the house.  

13. PW.5, Sanjib Kumar Bhoi stated that on 5.4.14 the 

incident was taken place at Shillongkhuti. The Commandant of our company 

directed them to launch an operation at Shillongkhuti. They have been 
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informed that some personnel were carrying some contraband items. That is 

why they launched an operation. They have been started their  operation at 

about 7 PM. On that time he was recruiting as a cut off commandant. Cut off 

commander means they have been in a guard area at a 60/70 meters from the 

place of occurrence. When the searching party went there, two persons came 

towards them. They apprehended them. He identified two persons who are 

present in the dock.  They are Mithinga Mahilary and Rohen Daimary. Then 

they have handed over the said persons to thier commandant. After completion 

of operation they have been came to know that four bags of contraband was 

recovered from the possession of the accused persons. Then they have handed 

over the said accused persons alongwith the said contraband bags to the SI of 

police Ratneswar Kakati of Rowta P.S. at Shillongkhuti. 

 In cross-examination he admitted that at the time of apprehension of 

accused, he has not recovered any contraband from the accused. Actually, 

searching party has recovered. So, he has no knowledge whether the alleged 

contraband was recovered from the accused or not.      

14. PW.6, Dhirendra Singh stated that on 5.4.14, he was posted at 

Headquarter Dalgaon. On that day they have been asked to go a operation 

towards Mazabat. According to brief by their commandant at Shillongkhuti. He 

was at the cut off. Cut off means at the place of cordon they have been posted 

so that any miscreant cannot fled away from the place of occurrence. Then 

search party consist of Asstt. Commandant started their search. At the place of 

search we have noticed 2/3 persons fled away from the place of occurrence. 

Among them they have apprehended two persons. Then our S.I. informed their 

commandant about the said incident. Then they have hand over the said two 

miscreants to our commandant. Thereafter, they have handed over the said 

accused persons alongwith the said contraband bags to the SI of police 

Ratneswar Kakati of Rowta P.S. at Shillongkhuti. Ext.1 is the said seizure list. 

Ext.1(5) is his signature as witness. 

15.  PW.7, Sri Gajendra Nath Deka stated that on 8.4.14, while he was 

posted as Dy. Director, Drugs and Narcotics Division, Directorate of Forensic 

Science, Assam, Kahilipara, ghy-19, he received one parcel from their 

Directorate in connection with Mazbat  P.S. case No.13/14 U/S 20(C)/29 NDPS 
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Act. The parcel consists of four exhibits enclosed in a sealed envelope. The 

facsimile of the seal was found to be “S.P. UDALGURI.” 

DESCRIPTION OF ARTICLES    

Four sealed envelopes, marked as “A,B,C, and D” having a closed polythene 

packet containing 25 g dry plant materials marked here as DN-128/2014 (a) to 

DN-128/2014 (d).  

RESULT OF EXAMINATION:- 

The Exhibits DN-128/2014 (a) to DN-128/2014 (d) gave positive tests for 

Cannabis (Ganja). 

 His report was forwarded to S.P., Udalguri  by their then Director  Sri 

D.N.Baruah. Ext.2 is his report. Ext.2(1) is his signature. Ext.3 is the 

forwarding report. Ext.3(1) is the signature of  the then Director I/C, 

M.N.Baruah which he knows on communication.  

 In his cross-examination he admitted that he has received the said 

suspected Ganja in four packets. He has mentioned the said four packets 

contained 25g of dried plant material in each. Remnant of the sample were 

sent back to the sending authority through our Director on 8.5.14.  

16. PW.8, Ratneswar SI of Police stated that on 

6.4.14 while he was posted as a SI of police at 

Mazbat P.S. he alongwith CRPF party were loitering 

in their night duty. They observed three persons 

were found in carrying some bags in their head 

which contained suspected Bhang. Immediately he 

informed the matter to their DSP Kanak Saikia and 

he was directed to seized the said suspected 

Bhang. Then he apprehend the three miscreants 

and taken to P.S. Ext.4 is the ejahar. Ext.4(1) is his 

signature. Before seized or measuring the said 

ganja like substance he has seized one digital 

weighing machine vide ext.5. Ext.5(1) is his 

signature. While the sample of the said suspected 

ganja returned from FSL Kahilipara, Guwahati it 

was reported positive. Then he recorded the 



 7 

statement of witnesses and on his transfer he 

handed over the record to O.C. 

 In his cross-examination he admitted that at the relevant time he with 

some CRPF personnel were went in operation. They measured the aforesaid 

suspected Ganja at Sjillingkhuti. They collected the sample at Shillongkhuti. 

They sent the sample to FSL on 6.4.14 through the special messenger. He also 

admitted that he has not produced the said seized Bhang before any 

Magistrate. He was directed by the Superintendent of Police to seize the said 

materials. But he has not produced any written such documents.  

17. PW.9, Mahesh Baishaya stated that on the day of incident SI 

Ratneswar Kakati has seized some suspected ganja 

from the possession of accused in his presence. SI 

of police SI Kakati also seized one balance vide 

Ext.5. Ext.5(2) is his signature. 

 

18. PW.10, Jagguram Deka stated that  on the day of incident SI 

Ratneswar Kakati has seized some suspected ganja 

from the possession of accused in his presence. SI 

of police SI Kakati also seized one balance vide 

Ext.5. Ext.5(3) is his signature. 

 

19. PW.11, Mag Prasad Koirala (Tez) stated that during the time of 

occurrence  police has seized one Digital weigh balance vide Ext.5. Ext.5(4) is 

his signature.  

20. PW.12, Dipak Das stated that on 6.4.14 he was 

posted as O/C of Mazbat P.S. on that day he 

received a written ejahar from SI Ratneswar kakati 

informing that on 5.4.14 at about 9 PM the CRPF 

party of Dalgaon has launched an operation at 

Shillongkhuti. They found four persons were 

carrying some bags and on checked they recovered 

80 Kgs of suspected ganja. Accordingly alongwith 

the said suspected ganja and accused person 

handed over to P.S. by the SI Ratneswar Kakati and 
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started his investigation. He sent sample of 

suspected ganja to FSL and while they reached a 

report as “positive test for cannabis”. Then on 

perusal of the record filed charge-sheet against the 

accused U/S 20(b0/29 NDPS Act. Ext.7 is the 

charge-sheet. Ext.7 (1) is  his signature. 

   

21.  These much is the prosecution evidence.  

 

22.  I have also heard argument put forward by ld. counsel of both parties.  

 

23. Accused persons are examined U/S 313 Cr.P.C. They have not put forth 

any substantial plea except a bold denial and choose not to adduce any 

evidence.  

24. Ld. counsel for accused submitted that prosecution has failed to comply 

the mandatory provision of section 50 of the NDPS Act at the time of seizure as 

firstly, they have not accompanied by any Gazetted officer or Magistrate. 

Secondly, the statement of informant and other witnesses are totally failed that 

they disclose to accused whether before the search they wants some Gazetted 

officer or Magistrate. Thirdly, there is a total contradiction and discrepancy in 

the statement of PWs recorded so far. According to PW.10 they have seized 

the said narcotic from Na-ali but not from Shillongkhuti.   On the other hand 

some of the witnesses including the SI Ratneswar Kakati stated that they have 

seized it from Shillongkhuti. Besides, the seizure is not proved by the 

prosecution as none of the seizure witness supported the seizure. As such, 

they are entitled to acquittal.  

25. To fortify his argument ld. counsel for accused submitted the following 

case laws:- 

 

(i) Mainuddin Kasimuddin Vs. State of Maharastra, reported in 1991(2) Cri.L.C. 

502. 

(ii) Ramesh Saha and another vs. State of Assam, reported in 2011(5) GLT 

108. 

(iii) Bhimrao and others Vs State of Assam, reported in 2012(1) GLT 416. 
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26.  On the other hand, ld. P.P., Udalguri, Mr. B.Das, has contended that 

the contravention articles were seized from the possession of accused persons, 

as such, the accused persons are liable to be punished.   

27.  Keeping in mind the submissions advanced by ld. respective counsels, I 

am going to dispose the case as follows.  

28. Before parting with the instant case, I think it would be discussed what 

Section 50 of NDPS Act Stated.  Section 50 of the NDPS Act reads as follows:-  

(1) When any officer duly authorized under Section 42 is about 

to search any person under the provisions of Section 41, section 

42 or Section 43, he shall if such person so requires, take such 

person without unnecessary delay to the nearest Gazetted 

Officer of any of the departments mentioned in Section 42 or to 

the nearest Magistrate. 

(2) It such requisition is made, the officer may detain the 

person until he can being him before the Gazetted Officer or the 

Magistrate referred to in sub-section (1). 

(3) The Gazetted Officer or the Magistrate before whom any 

such person is brought shall, if he sees no reasonable ground 

for search, forthwith discharge the person but otherwise shall 

direct that search be made.  

(4) No female shall be searched by any one excepting a female.  

  

29. On perusal of Section 50, it reveals that it  the duty  of the empowered 

officer to inform the suspect of his right to be searched in the presence of 

Gazetted Officer or a Magistrate if he so desires.  

 

30. In the case of Vijaysinh Chandubha Jadeja v. State of Gujrat, (2007) 1 

SCC 433, a three Judge Bench  of Hon’ble Supreme court had taken the view 

that the accused must be informed of his right to be searched in presence of a 

Magistrate or a Gazetted Officer, but in the light of some of the judgments, a 

reference to a large Bench was made. Accordingly, a Constitution Bench was 

constituted and in Vijaysinh Chandubha Jadeja v. State of Gujrat, (2007) 1 SCC 

609, the Hon’ble Supreme Court referring to the language of Section 50 of the 

Act and after discussing other judgments of the Court took the view that there 
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was right given to the person to be searched, which he may exercise at his 

option. The Bench further held that substantial compliance is not applicable to 

Section 50 of the Act as its requirements were imperative.  

 

31. In fact, the Constitution Bench in Vijaysinh Chandubha Jadeja’s cases, 

has even taken a view that after the amendment to Section 50 of the Act and 

the insertion of Sub-section (5), the mandate of Section 50(2)  of the Act has 

not been nullified, and obligation upon the searching  officer to inform the 

person searched of his rights still remains. In other words, offering the option 

to take  the person to be searched before a gazetted officer or a Magistrate as 

contemplated under the provisions of this Act, should be unambiguous and 

definite and should inform the suspect of his statutory safeguards.  

 

32. It is the settled cannon of criminal jurisprudence that when a safeguard 

or a right is provided, favouring the accused, compliance therewith should be 

strictly construed. As already held by the Constitution Bench in Vijaysinh 

Chandubha Jadeja, the theory of “substantial compliance” would not be 

applicable to such situation, particularly where the punishment provided is very 

harsh and is likely to cause serious prejudice against the suspect.  

 

33. In the case of Ram Avtar @ Rama, it was held that the safeguard 

cannot be treated as a formality, but it must be construed in its proper 

perspective, compliance therewith must be ensured. The law has provided a 

right to the accused and makes it obligatory upon the officer concerned to 

make the suspect aware of such rights.  

 

34. In the instant case, there is no dispute that police personnel headed by 

PW.8, Ratneswar Kakati, the informant alongwith PW.4,5 and 6  in a searched 

operation seized four bags suspected Ganja from the possession of the 

accused. The I.O. PW.8/informant and PW.10  stated a quite different story. 

According to PW.4 while they were in operation they caught four bags of 

contraband items from the vehicle and recovered from the house. The vehicle 

and house was adjacent  the place. One person was with the contraband item. 

He was at vehicle. One was apprehended from the vehicle and other two tried 
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to escape  but they have  been apprehended by  guard party. After 

apprehension the accused persons and the contraband, they have taken the 

accused to police station. Accordingly, the I.O. SI Ratneswar Kakati has seized 

the seized article i.e. four bags  of suspected cannabis approximately weight 

100 kg which they have recovered from the possession of accused persons. 

But they have not seized the vehicle from where the contraband was 

recovered. But according to PW.5 at that time he was recruiting as a cut 

off commandant. Cut off commander means they have been in a guard area at 

a 60/70 meters from the place of occurrence. When the searching party went 

there, two persons came towards them. Accordingly they apprehended. He 

identified two persons who are present in the dock.  They are Mithinga 

Mahilary and Rohen Daimary. Then they have handed over the said persons to 

our commandant. After completion of operation they have been came to know 

that four bags of contraband was recovered from the possession of the 

accused persons. So, in fact, PW.5 has not supported the evidence of PW.4. 

Since PW.4 has stated that contraband was recovered from the vehicle but 

PW.5’s statement is totally fails that the contraband was recovered from the 

vehicle.  

35. Similarly, PW.6 also stated different evidence. He stated that at the 

time of occurence was at the cut off. Cut off means at the place of cordon they 

have been posted so that any miscreant cannot fled away from the place of 

occurrence. Then search party consists of Asstt. Commandant started their 

search. At the place of search we have noticed 2/3 persons fled away from the 

place of occurrence. Among them they have apprehended two persons. Then 

our S.I. informed their commandant about the said incident. Then they have 

hand over the said two miscreants to our commandant. Thereafter, they have 

handed over the said accused persons alongwith the said contraband bags to 

the SI of police. So, PW.6 even not supported the evidence of Asstt. 

Commandant PW.4, who led the operation at the relevant time. 

 

36. If we see the evidence of SI, Ratneswar Kakati he stated also a quite 

different story.   At the relevant time while he alongwith CRPF 

party were loitering in their night duty they 

observed three persons were found in carrying 
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some bags in their head which contained suspected 

Bhang. Immediately he informed the matter to 

their DSP Kanak Saikia and he was directed to 

seized the said suspected Bhang. Then he 

apprehend the three miscreants and taken to P.S. 

Ext.4 is the ejahar. Ext.4(1) is his signature. 

According to him, accused persons were caught 

red-handed  while they were carrying the aforesaid 

contraband in their head at the relevant time i.e. 

while he alongwith CRPF personnel  loitering in 

their night duty.   So, he being informant has not 

supported the evidence of is colleague CRPF 

personnel PW. 4,5 and 6 as to the possessor. So, in 

fact there is a discrepancy among the statement of 

PWs i.e. PW.4,5, 6 and 8. As such, these type of 

material discrepancy  de not convince me to rely 

their statement  to warrant conviction of the case.  

 

37. Another point is to be discussed in the present 

case is that whether seizure list made by I.O. is 

reasonable to warrant conviction of the accused.  

 

38. According to ld. counsel for accused none of 

the seizure witness has supported the seizure. On 

close scrutiny of the seizure list  i.e. Ext.1 it 

appears that Ratneswar Kakati, the SI of Mazbat 

P.S. seized the below noted article from the 

possession of accused persons in connection with 

the aforementioned case in presence of witnesses. 

Description of articles:- (1) 4(four) bags suspected 

cannabis approximate weight 100 Kg. In the Ext.1 

there are some seizure witness (1) Kuldeep Singh 

Dahiya, (2) Sanjeeb Kumar Bhoi, (3) Sudhar Gorh, 

(4) Gopal Singh and (5) Dhirendra Singh and the 
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I.O. who has seized i.e. the SI of police Ratneswar 

Kakati.  

 

39. PW.1, Gopal Singh one of the seizure witness stated that at the 

relevant time he was taken  by police to the Mazbat P.S. and asked him to put 

signature. Ext.1 is the seizure list. Ext.1(1) is his signature. On the other hand, 

he admitted that he cannot say whether police and CRPF were seized anything 

from their village. Similarly, PW.2, Sudhar Gore stated that at t he relevant 

time he was taken  by police to the Mazbat P.S. and asked him to put his 

thumb impression in  a paper. Accordingly he put his signature. At the time of 

obtaining signature nothing was shown to him. The another seizure witness 

PW.4, Kuldip Singh Dahia stated before court that  SI Ratneswar Kakati has 

seized the seized article i.e. four bags  of suspected cannabis approximately 

weight 100 kg which they have recovered from the possession of accused 

persons. According to him, the aforesaid contraband was recovered from a 

vehicle. But in cross-examination he admitted that  they have not seized  the 

vehicle from where the contraband was recovered. They simply handed over 

the aforesaid  accused alongwith the aforesaid seized contraband at the station 

Shillngkhuti. So, his statement is also failed that the aforesaid contraband  was 

recovered from the possession of accused persons.  

 

40. The other one seizure witness is PW.5, Sanjib Kumar Bhoi. 

He stated that while he was on duty he was recruiting as a cut off 

commandant. They have been in a guard area at a 60/70 meters from the 

place of occurrence. When the searching party went there, two persons came 

towards them. They apprehended them. They are Mithinga Mahilary and 

Rohen Daimary. Then they have handed over the said persons to their 

commandant. After completion of operation they have been came to know that 

four bags of contraband was recovered from the possession of the accused 

persons.  But there is no evidence that  he saw the aforesaid contraband was 

recovered form the possession of accused. He only heard. 

 

41.  Lastly, PW.6, Dhirendra Singh stated that at the place of search they 

have noticed 2/3 persons fled away from the place of occurrence. Among them 
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they have apprehended two persons. Then they have informed their 

commandant about the said incident. Then they have hand over the said two 

miscreants to our commandant. Thereafter, they have handed over the said 

accused persons alongwith the said contraband bags to the SI of police 

Ratneswar Kakati of Rowta P.S. But nowhere he stated that he saw the said 

contraband  was seized form the possession of the accused persons. So, none 

of the seizure witness  supported the Ext.1.  

42. Another point raised by ld. counsel for the accused that prosecution has 

failed to produce the seized contraband before the trial court. In this 

connection ld. counsel for accused submitted a case law, reported in Jitendra 

and another Vs. State of M.P., reported in 2004 SCC (Cri)2028. It has been 

held in para 6 that – 

 

“In our view, the view taken by the High Court is unsustainable. In the trial it was 

necessary for the prosecution to establish by cogent evidence that the alleged 

quantities of charas and ganja were seized from the possession of the accused. The 

best evidence would have been the seized materials which ought to have been  

produced during the trial and marked as material objects. There is no explanation for 

this failure to produce them. Mere oral evidence as to their features and 

production of panchnarna docs not discharge the heavy burden which lies Oil 

the prosecution, particularly where the offence is punishable with a stringent 

sentence as under the NDPS Act. In this case, we notice that panchas have 

turned hostile so the panch nama is nothing but a document written by the 

police officer concerned. The suggestion made by the defence in the cross-

examination is worthy of notice. It was suggested to the prosecution witnesses 

that the landlady of the house in collusion with the police had lodged a false 

ease only for evicting the accused from the house in which they were living. 

Finally, we notice that the investigating officer was also not examined. Against 

this background, to say that, despite the punch witnesses having turned 

hostile, the non-examination of the investigating officer and lion-production  

of the seized drugs, the conviction under the NDPS Act can still be sustained, is 

far- fetched.”  
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43. In the instant case, as discussed above, prosecution has failed to 

produce the seized contraband before this court. That apart, none of the 

seizure witness has supported as to the seizure  of seized contraband. Under 

such circumstances, it cannot be held that prosecution has proved the 

allegation against the accused as charged.  

 

44. In the present case, as discussed above, in fact the seizure list is not 

proved by the prosecution. Secondly, while we are concerned with the 

provisions of Section 50 of the Act and in terms of the provisions, at the 

relevant time the accused had a right to be informed of the choice available to 

them, making them aware of the existence of such a right was an obligation on 

the part of the searching officer. This duty cast upon the officer is imperative 

and failure to provide such an option, in accordance with the provisions of the 

Act, would render the recovery of the contraband or illicit substance illegal. 

Satisfaction of the requirements in terms of Section 50 of the Act is sine qua 

non prior to prosecution for the possession of an unlawful narcotic substance.  

 

45. As discussed above, here in the present case, it is held that the 

mandatory provisions of Section 50 of the NDPS Act was not complied for 

alleged possession, and thus the alleged possession of illicit  article under the 

NDPS Act cannot be said to have been established upon the hilt and beyond all 

reasonable doubt by the prosecution in course of trial. It was the duty of the 

prosecution to made aware all these rights to the accused, a protection so 

granted by the statute by adducing cogent evidence to show that they were 

made aware of such right and the non-compliance of which in the instant case 

which was the mandatory provision, has given a fatal blow to the very 

prosecution case.  

 

                   ORDER  

    

46. In view of the above discussion, I am of the opinion that non-

compliance of the mandatory provision of Section 50 of the NDPS Act vitiated 

the entire proceedings initiated against the accused persons. Besides, 

prosecution failed to prove the seizure list Ext.1 upon which the case is based. 
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That apart, other mandatory provision like Section 55 to 57, 8,15 and 51 NDPS 

Act has also failed to comply by the prosecution. Hence, the accused persons 

are acquitted on benefit of doubt and set at liberty forthwith.  

 

47.   The seized contraband is to be destroyed immediately. 

Given under my hand and seal of this court on this the 25th  day of 

May,2015 at Udalguri Court. 

 

(A.K.Borah) 

                                                            Sessions Judge, 

     Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

 

         (A.K.Borah) 

       Sessions Judge, 

       Udalguri, BTAD. 

 

 

 

 

 

 

 

 

 

 

 

 


